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EDITORIAL NOTES. 


There is no doubt that two of the important reforms desired by 
the Governor of this state, but denied by the last Legislature, will 
come again to the front at the next Legislative session. One is that 
of direct primaries for all candidates of office, and the other is that of 
the form of the ballot to be used by the voter at the general election. 
Direct primaries extending to all or nearly all public offices must come, 
sooner or later. In an address by the Governor recently at Utica, New 
York, he used the following language, which expresses his views very 
cogently: “Again it is argued that the direct primary is expensive. 
But in fact it is just the reverse. As a candidate for office under the 
direct primary it is not necessary, unless you wish to do so, to spend a 
single dollar. The men who are now opposing this system know this. 
The expense which they fear is that which will be entailed upon them 
to defeat good men for office, by some one who will represent them 
rather than the public. Let the law be made as stringent as possible 
against any expenditure at the primary election. All the expense 
needed is enough advertisement in the newspapers and by circulars 
to let the people know who is running. The press of to-day keeps the 
people informed. And let me say in passing, that the greatest help for 
all advanced movements, for better primary and election laws, aa for 
better government generally, is the modern newspaper. When you 
think of it, it is astounding how few newspapers are against the things 
which make for good government. The direct primary in New Jersey 
has not proved expensive; in fact, where good men have been nomin- 
ated there has frequently been no contest at all. On the whole, it is 
understood by the people, is popular, and all have an opportunity to 
express their opinion in the selection oi the candidates of the respec- 
tive parties. The old methods of political manipulation and boss con- 
trol must be done away with. Every nomination of a candidate of a 
party must represent the best sentiment of the voters of that party, 
voiced through a free and full expression of the party will at the pri- 
mary. A leader of ability who has the interests of the State at heart 
need not fear such a primary. The people will follow the man of intel- 
ligence and integrity whom they believe has no ulterior purposes and 
is a sincere friend of the public weal. It is the time server and selfish 
leader of whom they are tired. The direct primary means his end, 

He knows it, hence he fights it.” 
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On the subject of the form of ballot to be employed there are 
many who have favored what is known as the Wisconsin ballot, while 
others prefer the Massachusetts ballot. The difference between them 
in a nutshell is, that the former allows of voting straight party tickets, 
and, indeed, of inviting it, whereas the latter precludes it. In this 
connection it is interesting to note what is said by Hon. Irving Len- 
root, a Republican Congressman of Wisconsin, who recently said in 
request to information as to progress about the reform in that State: 
“One great lesson that has been learned in Wisconsin is that, if rep- 
resentative government is to be secured, the men upon a party ticket 
must be considered by the voter as well as the party label at the top 
of the ticket. The cry of ‘line up for this party, or that party,’ and the 
crack of the party whip, regardless of who its nominees are, never 
tends to good government anywhere. The greatest service that a man 
can render his own political party is to vote against unfit and un- 
worthy men nominated by it. The next step forward in Wisconsin 
will be the improvement of its present ballot law. Our present law is 
the old system of permitting the voter to make one mark at the top 
of the ticket in his party column, and it is counted for all of the candi- 
dates in it. Under this kind of a ballot a political trickster will often 
pull through, while standing upon his merits he would be overwhelm- 
ingly defeated. We think the Massachusetts system is the one that 
will eventually be adopted by every State, and one which we are striv- 
ing for in Wisconsin. Under this system a voter’s attention is called 
to the individuals upon the ticket as well as the party name. [t will 
mean less straight voting, but more intelligent voting. One of the 
arguments made against it is that the ignorant man will make mis- 
takes and not be able to vote properly. To my mind, any vote lost 
by the voter being so ignorant as to not be able to read the name of 
the candidate is no loss to the public. Exactly the same argument 
was made years ago against the adoption of the Australian ballot sys- 
tem. No one, in any state, would think of repealing the Australian 
ballot system. As the old system of voting gave way to the Australian 
system, so must the present system of a party ballot give way to the 
improved system of compelling every voter to register his vote as to 
individuals nominated, as well as considering the political parties ob- 
taining places upon the ballot. It may be said that representative gov- 
ernment has been secured in Wisconsin with our present ballot law. 
Representative government has been secured there not because of our 
present ballot law, but in spite of it. We have a very complete pri- 
mary law, and because of that, party nominees in our state have, as a 
rule, been representative of the rank and file of the party rather than 
of its political bosses, but even under such a law men are sometimes 
nominated who ought not to be elected, and would not be elected if 
Wisconsin had the Massachusetts ballot system upon its statute 
books.” 





We agree with the view that the form of ballot which is ideal is 
that which requires every individual voter to inform himself upon the 
character of those running for office, and to vote for each individual as 
an individual candidate, and not upon a string of men who have been 
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nominated upon some one party platform. This is independence, of 
course, but it is a proper kind of independence to which the voters in 
this country must come, if they want to secure the best results of a 
representative democracy. Certainly it is important that persons 
elected to State Legislatures and to Congress shall have definite 
views concerning national conduct which shall agree with the views of 
the voters; in other words, that the politics of the representative shall 
be considered by the voter. But it should not be considered to the 
exclusion of other qualifications. The mere fact that a candidate for 
office has been nominated by one party or another upon a so-called 
“platform,” is not sufficient to make him the proper recipient of the 
vote of an honest and intelligent voter. The candidate must himself 
be honest, intelligent and capable, and, if he is not, no ballot should 
be cast for him by anyone who has at heart the public welfare. And, 
when it comes to local offices in cities, boroughs, towns, and town- 
ships, it is the height of absurdity to regard politics as the main ques- 
tion at issue. A solution of the problem of securing good officeholders 
is, first, the direct primary, and, second, such independence in voting 
as guarantees a wide choice among candidates, with politics not only, 
but all other things well considered. This proposed policy may seem 
like treason to some of the political leaders of the leading parties, but 
it is a correct reformatory policy tending to civic righteousness. 





Under our Civil Service law in New Jersey officials who are not 
classified as “exempts” have a tenure of office which would surprise 
those of our politicians, who incidentally served the state but chiefly 
their party prior to a few years ago. Formerly all that was necessary 
to get rid of a clerk in civil office was to discharge him, and he usually 
did get discharged whenever a new superior happened to come into 
office and had the label upon him of a different party from that to 
which the clerk belonged. Now this is all changed. For example, in 
Middlesex county, the city officials undertook to discharge various 
employees because they were of a different political faith from their 
immediate employers. The Civil service Commission took up the case 
and required that those discharged be reinstated. It was a clear ex- 
ample of good local government versus bad local politics. On the 
other hand, the Civil Service law does not compel the retention in 
office of a clerk who is incapable or refuses to properly perform his 
duties. A case of this kind occurred in the office of the Supreme court 
clerk of Trenton, where it happened that Charles McM. Cadwalader, 
who has been in service in that office for thirty-nine years past, failed 
to attend to his duties. Ordinarily he could have been discharged 
forthwith by the Supreme court clerk, but it was necessary to file 
charges against him, and this was done. He seems to have been given 
every opportunity to make amends for his conduct, and also to be 
heard before the Civil Service Commission, but the upshot of it was 
that the Commission sustained the charges and he was dismissed from 
employment. So far as we can see the workings of the Civil Service 
Commission have been satisfactory and productive of good, but not 
sufficient time has yet elapsed to prove the real efficiency of the law 
under which the Commission is operating. 
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In the State of New York referees have been appointed by the 
Judges of the courts for all kinds of disputes, and, as no law has com- 
pelled these referees to report within any definite period, certain cases 
have been continued before them for years. The result has been enor- 
mous referee costs and great dissatisfaction on the part of plaintiffs. 
Perhaps the most gross of the offendings in this particular has been 
that of refereeships of disputed assessments in cities. For example, 
there are assessments in New York City to the extent of $26,000,000, 
and in other cities to the extent of $14,000,000, which have been held 
up for a long time to the disquieting of titles and injury to the 
municipal treasuries. Of course these refereeships were usually given 
to the political favorite in Tammany in New York City, and probably 
to those of the opposite political party in other parts of the state. A 
newspaper gives the following resume of undetermined matters before 
referees in New York City alone. It seems almost incredible that the 
courts would permit references to drag along in this fashion, but here 
are the facts, if they are correctly stated: “Of the New York City 
cases, William A. Keener has thirty-seven assessments against gas 
companies, the Consolidated, Central Union, Mutual Gas Light, North- 
ern Union, New Amsterdam, Standard and the Brooklyn Heights, and 
Brooklyn Union Elevated railroads. The assessments total about 
$218,000,000. In most of the cases ex-Judge William N. Cohen, whose 
name was brought out in the Quigg ‘acceleration’ hearings before the 
Public Service Commission, was designated attorney to the referee. 
Alexander T. Mason, a deputy attorney general under Julius Mayer, 
has twenty-eight cases, all street railroad disputes. Ex-Judge Ernest 
Hall, who was concerned in some fashion in the Quigg ‘acceleration,’ 
is referee in fifty-four cases, involving assessments totalling some 
$250,000,000, on the Metropolitan Street Railway Company and its 
subsidiary lines from 1901 to 1908. In one case, the Third Avenue, 
for 1908, William N. Cohen was named as counsel. David McClure 
has twenty-two cases, all street railroad assessments for 1907, a year 
for some reason not devoted to Mr. Hall’s list of refereeships. Job E. 
Hedges also has twenty-two cases, all street railway cases for 1905. 
J. G. Graham, who was secretary to Governor Odell waa later a dep- 
uty attorney general under Julius Mayer, is referee in eleven cases, 
eight of which are disputed assessments on the New York Central, 
totalling about $83,000,000. A. H. Joline, now one of the receivers for 
the Metropolitan Street Railway, has four cases against the Consoli- 
dated Telegraph and Electrical Subway Company. Ex-Senator Martin 
Saxe has nine cases against Brooklyn railroads, for years from 1901 to 
1906. Julius Mayer, ex-Attorney General, has five cases against the 
Manhattan Elevated for 1906-1908; total assessments, $216,000,000.” 
Happily the last New York Legislature, with all its shortcomings, did 
the square thing by the public in passing a bill vacating the referee- 
ships of all disputed assessments, and authorizing the Governor to call 
a special term of the Supreme court in any county to adjudicate dis- 
putes over taxes therein levied. The Governor has signed the bill, so 
that it is now a law. 





Our state is to be congratulated in now having as president of the 
State Railroad Commission former Sheriff Frank H. Sommer, of Essex, 
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whose brilliant career as sheriff of that county will not soon be for- 
gotten by the citizens of Newark and the Oranges. It is to be hoped 
that this appointment will actually mean something as to the regula- 
tion of railway matters in New Jersey, notwithstanding that the laws 
do not give the Commission the power it should have to fix and regu- 
late rates. Another Commission—of experts—has been appointed 
under a recent act of the Legislature to make an inventory of all rail- 
way property, real and personal, in New Jersey, and it is to be hoped 
that this Commission can report at the beginning of the next Legis- 
lative session. In process of time there will be a single Commission 
to fix or alter rates, and take in charge all matters concerning public 
utility companies on the part of the State, and also to fix values and 
make assessments. We see no reason why a good Commission com- 
posed of experts in this line should not perform all these duties. 





Just before going to press last month The Journal was able to 
state in a brief note that the President had nominated as United 
States Circuit court Judge for the Third Judicial Circuit, in place of 
Judge George M. Dallas, resigned, Hon. William M. Lanning, of 
Trenton, who has been serving since 1904 as United States District 
Judge for New Jersey. The nomination was confirmed by the United 
States Senate on May 18, and Judge Lanning has already been sworn 
into office. The Bar of the State is happy over this appointment, and 
the general public likewise commends it as one of the best that could 
have been made. Judge Lanning is sixty years of age and in his 
prime. He is a careful student, an industrious worker, a conscientious 
man of the highest moral integrity and intellectual attainments, and 
he will honor the Federal Judiciary. Many of his friends regretted 
that he gave up his seat in Congress to become a judge, because there 
are too few men of his attainments and character in the House of Rep- 
resentatives. However, his is a judicial mind, and he is probably far 
more happy in solving intricate questions of law in the Federal courts 
than he could be in being of uncertain influence in a legislative body 
which cares more for partisans spoils and local so-called “protection” 
than for statesmanlike acts. Judge Lanning is succeeded in the United 
States District court by Hon. John Rellstab, also of Trenton, whose 
career as a lawyer and judge is an admirable example of what industry 
and integrity will accomplish. Judge Rellstab, like Judge Lanning, 
began at the foot of the ladder, having neither wealth nor wealthy 
relatives to aid him in his education and at the Bar. In fact it was only 
by the hardest kind of hard work that Judge Rellstab was enabled to 
secure his legal education. He has always been pre-eminently a 
plodder, but grit, perseverance and natural courtesy saw him through 
to ultimate success. Where other men in similar circumstances would 
have failed he grew into prominence, and now has a life position, if he 
chooses to retain it, which he is sure to adorn. The Journal extends 
its congratulations to both these gentlemen on having attained to posi- 
tions of honor and trust so justly deserved. 
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THE OBATORBY OF LORD ERSKINE. 


The greatest advocate that ever practiced at the English Bar was 
undoubtedly Thomas Erskine. As a man, he had many faults. As a 
legislator, he was a failure. As Chancellor, he was so unreliable that 
his decisions received the nickname of the Apocrypha. “Only the 
youngest members of the profession,’ says Sir Frederick Pollock, 
“need be warned that Erskine’s Equity has never been valued at the 
same rate as his eloquence.” But, whatever his failings in Parliament, 
or as judge, he was, as Lord Campbell has said, ‘““without an equal in 
ancient or modern times as an advocate in the forum.” It was not that 
he was remarkable for oratory only. He gained his reputation for 
eloquence, as used for and bent to the purposes of advocacy. He never 
lost sight of the business in hand—the client—the case—the verdict. 
Under all his brilliant speech was the hard head of the nist prius 
lawyer. His fame was built, as Brougham has said, on the matchless 
skill with which he could subdue the genius of a first-rate orator to 
the uses of the most consummate advocate of the age. . . . 

Erskine’s first client was the Captain Baillie who has just been 
mentioned. Baillie was lieutenant-governor of Greenwich Hospital, 
and had exposed certain abuses in the management of the hospital. 
His conduct was resented by Lord Sandwich, the First Lord of the 
Admiralty, on whom he had reflected severely, and proceedings were 
taken against him for a criminal libel. Erskine happened to visit 
Wellbore Ellis when Baillie was dining there, and, ignorant of his 
presence, inveighed against the conduct of Lord Sandwich. Baillie, 
learing that Erskine had himself been at sea, sent him a retainer next 
day. When the case was tried, three of the counsel retained by 
Baillie advised a compromise, but Erskine resisted the proposal. When 
Erskine’s turn came to speak he made so fierce an onslaught that, 
although perfectly irregular, it carried the day. Jekyll came into court 
in the middle of the speech and found the court, judges and all, “in a 
trance of amazement.” Erskine always said that this speech put him 
on his feet at once. His experience was like that of Cicero, when he 
defended Roscius Amerinus. It gave him such a position as an advo- 
cate, ‘‘ut non ulla (causa) esset, que non digna nostro patrocinio videretur.” 
He was considered good enough to appear in any cause. 

Erskine is the only English lawyer whose speeches as an advocate 
have secured a permanent place in the literature of oratory. He lived 
in the golden age of English eloquence. As it was said by the his- 
torian Paterculus that only in the lifetime of Cicero was there any 
great eloquence in Rome, so it has been said that no member of either 
house of Parliament will be ranked among the orators whom Lord 
North did not see, or who did not see Lord North. Erskine belonged 
to the group that had seen Lord North. His place among the orators 
is secure. In the early years of leisure which fall to the lot of most 
young men at the Bar, no better employment could be followed than a 
careful study of Erskine’s speeches. It is not enough to read them 
once. They should be read and re-read and analyzed. His defences 
were, as Mr. Richard Harris, K. C., says in his well-known “Hints on 
Advocacy,” “artistic in the truest sense.” “The mode, the art, of pre- 
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senting the case,” says Mr. Harris, “was more even than the matchless 
eloquence by which it was accompanied.” 

Eloquent and effective as Erskine’s defences were, they have char- 
acteristics which a modern advocate would avoid. The personal ele- 
ment is a prominent feature. Erskine was nothing if not vain. He 
was nicknamed Counsellor Ego, and, when he was raised to the peer- 
age, it was suggested that he should take the title of Baron Ego of 
Eye, in the county of Suffolk. He appears never to have felt any 
necessity for suppressing his own personality. At times his vanity 
becomes slightly absurd. In the speech for Thomas Walker and 
others, for example, he says he has no interest in the destruction of 
the constitution, and he gives a Harcourtian reason. “I have the 
honor to be allied to His Majesty in blood,” he says, “and my family 
has been for centuries a part of what is now called the aristocracy of 
the country; I can therefore have no interest in the destruction of the 
constitution.” He constantly expresses his own belief in the inno- 
cence of his clients—a course which no good advocate, who knows his 
business, would now think of adopting. “If an advocate,” he says in 
his speech for Thomas Paine, “entertains sentiments injurious to the 
defence he is engaged in, he is not only justified but bound in duty to 
conceal them; so, on the other hand, if his own genuine sentiments, or 
anything connected with his character or situation, can add strength 
to his professional assistance, he is bound to throw them into the 
scale.” This view, however, is no longer held by English lawyers. 

Erskine in his defences expresses his own opinions on all sorts of 
highly controversial subjects with the utmost boldness. He never 
hesitates to vent his political and religious views. Some of his speeches 
are pure and undiluted political addresses. His speech to the jury in 
the Perry and Lambert Case is simply a defence of Whiggism. He 
had the greatest admiration for the writing of Burke. “The most 
common subjects,” he says, “swell into eloquence under the touch of 
his sublime genius.” He constantly quotes from his political works. 
[It is said that he read and re-read Burke’s speech against Warren 
Hastings until he knew it by heart. But we do not find in his speeches 
those eloquent statements of political first principles, in which Burke’s 
orations are so rich. Here and there we find an epigrammatic pas- 
sage, but they are few and far between. A single instance may be 
cited. “When men,” he says in one place, “can freely communicate 
their thoughts and their sufferings, real or imaginary, their passions 
spend themselves in air, like gunpowder scattered upon the surface; 
but, pent up by terrors, they work unseen, burst forth in a moment, 
and destroy everything in their course. Let reason be opposed to rea- 
son, and argument to argument, and every good government will be 
safe.” 

In some of his political defences he gives long extracts from the 
writings of others. The speech for Thomas Paine may be taken as an 
illustration of this statement. Paine was prosecuted for writing a book 
in reply to Burke, in which he upheld the right of the people to change 
their government, if they thought proper. Erskine in his defence 
showed that the views of Paine were identical with those of Paley, 
Locke, David Hume, and even Burke himself, and quoted freely from 

















168 THK NEW JERSEY LAW JOURNAL. 


those writers. He argued that Paine had a right to express them. He 
quoted Milton, Hume, Dr. Johnson, Stanhope and Lori Loughborough 
in support of the freedom of the press. Going through the various 
passages selected by the information as seditious, he indorsed or ex- 
plained them away, quoting in support of Paine’s views Hume, Mr. 
Cappe, “a late eminent and pious minister at York,” Burke himself, 
and Pitt. He turned aside to defend Harrington, the author of 
“Oceana,” who had in a recent pamphlet been coupled with Paine, 
the two being described as obscure blackguards. He quoted an extract 
from Milton, containing the fine passage which begins, “Methinks | 
see in my mind a noble and puissant nation rousing herself like a 
strong man after sleep.” He uttered a panegyric of Mr. Fox, and con- 
cluded with the reference to Lucian’s fable of Jupiter and the coun- 
tryman. 

The finest speech of Erskine was his defence of Stockdale. If it 
has a fault, it is that it is too fervid and ornate. It may be said of it, 
abundat dulcibus vitiis. Brougham greatly admired a passage in the 
speech, which may be quoted as a sample of Erskine’s florid eloquence. 
Brougham ascribed the beauty of the passage to its rhythm, and 
pointed out that it was in iambics. 

“Gentlemen, you are touched by this way of considering the sub- 
ject, and I can account for it. I have been talking of man and his 
nature, not as they are seen through the cold medium of books, but as 
I have myself seen them in climes reluctantly submitting to our au- 
thority. I have seen an indignant savage chief surrounded by his sub- 
jects, and holding in his hand a bundle of sticks, the notes of his un- 
lettered eloquence. ‘Who is it,’ said the jealous ruler of the forest, 
encroached upon by the restless foot of English adventure, ‘who is it 
that causes these mountains to lift up their lofty head? Who raises 
the winds of the winter, and calms them again in the summer? The 
same Being who gave you a country on your side of the water, and 
ours to us on this.’ ” 

Erskine was indebted to nature for a singularly sweet and flexible 
voice. Plutarch, in his enumeration of the ten Greek orators, is care 
ful to mention their excellent voices, and the pains bestowed by some 
of them in training them. Erskine had a charm of voice which in 
itself enchained attention, and which was adequate to any emergency. 
Like other great orators of ancient and modern times, he went to the 
stage for lessons in elocution. Demosthenes studied delivery under 
the comedian Satyrus. Cicero studied under the comic actor Roscius 
and the tragedian AEsopus. Gambetta studied under the famous Co- 
quelin. Erskine found his model in Mrs. Siddons, whose cadences and 
intonations he carefully noted. He once said that he was indebted for 
his best displays to the harmony of her periods of pronunciation. 

Erskine was an unflinching upholder of the dignity and integrity 
of the Bar. There is a fine passage in his speech for Thomas Paine, 
too long to quote, in which he enlarges upon the duty of an advocate. 
He was much attacked for undertaking the defence of Paine, and he 
justifies his action in unhesitating language. “Little indeed did they 
know me, who thought that such calumnies would influence my con- 
duct. I will forever, at all hazards, assert the dignity, independence 
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and integrity of the English Bar, without which impartial justice, the 
most valuable part of the English constitution can have no existence.” 
This passage recalls the boldness of another great advocate, Cicero, 
who, in his speech for Roscius Amerinus, gives utterance to words 
worthy to be placed beside those of Erskine. The opponent of Roscius 
was supported by very powerful friends, and Cicero says that perhaps 
he acted rashly under the impulse of youth in undertaking the defence. 
But having once undertaken it, no terror or danger would keep him 
from standing by his client. One occasion, on which Erskine refused 
to allow Mr. Justice Buller to browbeat him, is famous. “Sit down, 
sir,’ said Mr. Justice Buller. “Remember your duty, or I shall be 
obliged to proceed in another manner.” Erskine retorted, “Your lord- 
ship may proceed in what manner you think fit. I know my duty as 
well as your lordship knows yours. I shall not alter my conduct.” 

Erskine, like Cicero, found that boldness in the performance of 
his duty paid in the end. Cicero told his son that the surest way to 
attain reputation and favor as an advocate was to undertake the de- 
fence of those who were oppressed or overborne by the influence of 
powerful opponents, as Cicero himself had done in the case of Roscius 
Amerinus. Erskine’s experience was the same, and with the passage 
in which he says so this article may fitly be concluded: 

“Tt was the first command and counsel of my youth always to do 
what my conscience told me to be my duty, and to leave the conse- 
quences to God. I shall carry with me the memory, and, I hope, the 
practice of this parental lesson to the grave. I have hitherto followed 
it, and have no reason to complain that the adherence to it has been 
even a temporal sacrifice. I have found it, on the contrary, the road 
to prosperity and wealth; and shal! point it out as such to my children.” 
—J. A. Lovat-Fraser in Law Magazine and Review. 





ANECDOTES OF WILMLIAM B GUILD. 


In his prime William B. Guild, who died Feb. 14, in his 80th year, 
ranked first among the criminal lawyers of Newark. Beginning in 
1871, with the trial of George Botts, whom he defended against the 
charge of murdering Oliver S. Halsted, he was retained as counsel in 
most of the important criminal cases in Essex county for a quarter of 
a century. He was not regarded as a man learned in the law, but he 
understood human nature and was effective beyond most of his asso- 
ciates at the Bar in controlling a jury. In his speeches he was plausible 
to the last degree. After he had spoken ten minutes he would have a 
firm grip upon the minds of the jurors, and at the end of half an hour 
they and his other auditors in the court room would begin to say to 
themselves: “We have been up in the clouds about this case. Here 
is the true, common-sense view to take of it.” As the adroit advocate 
proceeded this impression would be deepened, and if the facts were 
not too strongly against him, he was quite sure to win a verdict. 

Mr. Guild’s good nature and droll humor aided him to get in favor 
with a jury. Many a case was laughed out of court by him. Accord- 
ing to his own testimony, he was high-tempered in his youth, but soon 
after coming to the Bar he saw that if he was to achieve success he 
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must always have himself under control in court. He began to hold 
his temper in restraint and to smile when opposing counsel irritated 
him. So self-controlled and placid did he seem in after years, even 
during solemn and exciting moments in court, that men who did not 
know him well thought he was deficient in sympathy or tender feeling. 

One day when Justice Depue, Cortlandt Parker and Mr. Guild oc- 
cupied adjoining seats on a car going to Trenton, Justice Depue re- 
marked to Mr. Parker in a facetious mood: “You and I during import- 
ant trials, lasting several days, walk the floor at night and in court we 
show the effect of the nervous strain that we are under, But Mr. Guild 
goes through a trial without the slightest strain on his nerves and every 
night he sleeps like a baby.” Then Mr. Parker spoke. “Mr. Guild,” 
he said, “how do you manage to keep your temper in court? You 
know I lose mine, but I have never yet seen you ruffled.” 

“Well, i get angry often enough,” was the reply. “I have some- 
times been mad enough at Judge Depue to bite his ears off. But when 
I get mad I shake my fist in my pocket.” 

Judge Depue greatly enjoyed seeing Mr. Guild handle an import- 
ant case in court. He liked to note the play of his humor, his keen 
judgment of witnesses and jurors and his dexterity in explaining away 
the dangerous points against his clients. More than once he also 
spoke in high terms of the strength of Mr. Guild’s addresses to juries. 
To the writer he said, just after Mr. Guild had concluded a long ad- 
dress to the jury in the Meierhofer murder case: “Wasn’t that a grand 
argument?” 

Many years ago the following story was told at the old court 
house: A Newark physician who was thought to be a quack was put 
on trial on some charge or other and several regular physicians testi- 
fied that a medical book which he had published was the veriest medi- 
cal rubbish. A leading physician of the city had so characterized the 
book. Mr. Guild, who was the defendant’s counsel, began a cross- 
examination. Taking up the book he read several paragraphs in it, 
and the witness immediately pronounced them all nonsense. Mr. 
Guild then showed the court and jury that he had really been reading 
from a work by the president of the Essex County Medical Society, 
which he had enclosed in a cover torn from a copy of the defendant’s 
book. 

Other stories might be related in illustration of Mr. Guild’s 
shrewdness. That he kept faith with a client was noticeably proved in 
the Hirsch Harris case, about thirty years ago. The Krementz & 
Lebkuecher jewelry factory in Newark was robbed of thousands of 
dollars worth of jewelry, and the detectives went to New York and 
arrested as the burglars Billy Porter and Sheeny Mike, who were 
notorious criminals. They also brought over Hirsch Harris, a “fence,” 
who was accused of receiving the stolen goods. There was no evi- 
dence against Sheeny Mike, and he had to be released. But some of 
the stolen jewelry was found in the possession of Porter, who, though 
a blue-eyed youth of an innocent and winning manner, had a record as 
a bank burglar. Finding himself trapped, he turned State’s evidence 
against Harris. Mr. Guild had been counsel for the three men, but 
now he devoted his ability to freeing Harris, and had to cross-examine 
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Porter, who testified for the State. When he was Mr. Guild’s client 
Porter had made statements to the lawyer that conflicted with what 
he said on the stand. And there he was in the cross-examination, face 
to face with the lawyer who knew from his own lips that he was testi- 
fying falsely. Would Mr. Guild betray him? Would he, to serve 
Harris, abuse the confidence that had been given to him by his former 
client? Porter, cool as he generally was, showed the anxiety that one 
in his dangerous position must feel, and seemed to give a gasp of relief 
when Mr. Guild allowed him to go without making any use in the 
cross-examination of the facts that Porter had given him. Mr. Guild 
succeeded in saving Harris, notwithstanding that he remained true to 
Porter; not by acquitting his client, but by dividing the jury, Harris 
then being released. It was a sensational trial. The case had an in- 
teresting inner history, which is probably known, now that Mr. Guild 
is gone, to only two or three men, and it will never be told in print. 

Mr. Guild had a noble voice. It was deep, full and strong and 
greatly added to the effectiveness of his speaking. He served the city 
four times as City Counsel, also as a member of the Board of Health 
and of the Police Commission. He was president of the latter board, 
and as such stood for firm discipline and an honest administration of 
the department.— Newark Sunday Call 





SALARIES IN NEW JERSEY IN OLDEN TIMES. 


When one recalls the fact that the State of New Jersey to-day 
pays out yearly in salaries for the administration of State affairs in all 
the various departments of government about a million dollars, it is 
almost startling to look back to the record of the General Assembly of 
1747 and to discover that it “cheerfully and unanimously” appropri- 
ated the sum of $6,852.60 “for paying the salaries of the Governor or 
Commander-in-Chief for the time being, and other officers appointed 
in the administration of the government of this colony for one year.” 

Under this act Jonathan Belcher, the then “Governor or Comman- 
der-in-Chief for the Time Being,” received £1,000, or $4,860, as against 
the $10,000 which is the present salary of the Governor of New Jersey. 
The Chief Justice of the Supreme court, at that time Robert Hunter 
Morris, received £100, or $486 for his year’s work, as against $11,000 
now paid to this exalted office. Each of the two judges of the Supreme 
court received £25, or $121.50 a year. The Associate Justices of the 
Supreme court now receive $10,000 a year. Joseph Warrel, who was 
the Attorney General of the State at the time ot the passage of this 
act, was compensated for his services to the colony in the sum of £40 
a year, This State official at present receives $7,000 a year. There 
were then two “State” treasurers, one for the eastern and one for the 
western division of the colony, and each of these officials received £40 
a year for his services, their combined pay for a year being $388.80, as 
against the $6,000 which the State now pays to its treasurer. 

The members of the Council, or Upper Legislative House, re- 
ceived six shillings a day for each day they attended sittings of the 
General Assembly. As the sessions of the Assembly varied from a 
few days to three and four months the members of this body seldom 
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received much more than $200 for their services. The lawmakers of 
the present are paid $500 for each session. The members of the Co- 
lonial and provincial House of Representatives were paid at the same 
rate as those of the Upper House. The clerk of the House of Repre- 
sentatives received eight shillings a day for each day he was in attend- 
ance, and the sergeant-at-arms three shillings a day. These officials 
now receive $1,500 and $700 per session. 

The one lone doorkeeper of the Colonial House of Representatives 
was paid at the rate of three shillings a day, while the twelve of these 
officials employed at each session of the twentieth century Legislature 
in the House and five in the Senate get away with $350 each at each 
session. This same act ordered the payment to Andrew Johnston, one 
of the members of the Council,of “twenty shillings per week for the use 
of a room, firewood and candle for the Council,’ and a like appropriation 
was made to the same man for providing a meeting place for the 
House of Representatives. A separate allowance of fifty pounds was 
made to the clerk of the House of Representatives “for entering the 
minutes and votes of this and former sittings, fair in the book, copying 
the laws and minutes for the printer, pen, ink and paper.” 

A number of other sections of this old act provided for the pay- 
ment to certain persons of allowances for firewood, and candles used 
at former sessions of the General Assembly, payment for which had 
previously been neglected.— Newark Suniay Call. 





CHARGE TO GRAND JURY. 


Cock- Fighting—Sale of Liquors by Department Stores, Ete. 

At the opening of the May term of the Union county courts on 
May 4 Mr. Justice Bergen charged the grand jury in part as follows: 

“T also call your attention to a charge against certain persons for 
their connection with a cock-fight in this county. This is a serious 
breach of law, subjecting the offender to both a fine and imprison- 
ment, and I instruct you that if it be shown that the persons charged 
were connected with the management of the fight, or were present and 
witnessed it, they are equally guilty of a misdemeanor. 

“If you observe your oath, you should indict all persons who may 
have been present and witnessed, encouraged, aided or assisted in a 
violation of the law. I need not impress upon this jury the importance 
of compelling a due observance of the law by all citizens, and a refusal 
of the grand inquest to promptly present all offenders against the law 
can only breed a contempt for the administration of justice, which ts 
a forerunner of anarchy and tends to the destruction of civil liberty. 
The simple question for you to decide is, does the evidence show a 
violation of law? If it does, your duty is clearly set out in the oath 
just taken by you. 

“There is still another matter to which I wish to call your atten- 
tion, and that is an alleged violation of the liquor laws. It will be pre- 
sented by the Prosecutor of the Pleas, as he informs me, in four classes 
or methods of violation, and I will treat them in order. 

“First, the sale of intoxicating liquors in the public streets or 
highways from wagons, without being licensed to sell such intoxicants 
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either by the Court of Common Pleas or the municipal authorities em- 
powered by law to regulate such sale, where such sale is made. 

“If it appears that any such municipality has by ordinance for- 
bidden the sale without a license for that purpose, or if there be no 
ordinance regulating such sales, then any one so selling without a 
license is a lawbreaker, and should be promptly indicted. Nor is it 
any excuse that he has been licensed to sell by the proper authorities 
of another county or jurisdiction because as it must be apparent to 
you, the foreign jurisdiction, that is, the authorities of one county or 
municipality have no right of power to grant a privilege to be exercised 
in another county. 

“The license to sell in the county granting it is limited to that 
jurisdiction. So if there be proof of any such sales, it is your duty to 
indict the person who actually makes the sale, and if it be proven that 
the sale is made by connivance, directions or orders of a proprietor, 
although actually carried out by his agent selected and directed by him 
to carry on such illegal business, he is equally guilty. 

‘The second class of cases is the taking of orders in this county 
for liquors by a resident of an adjoining county, who is there licensed 
to sell intoxicants, and the delivery in this county of liquors so ordered. 

“Tf the delivery is a part of the contract of sale the sale is not com- 
pleted until delivery, consequently it is a sale in this county. This 
would be clearly so if payment was made in this county on delivery. 
And if you find that orders were taken in this county for liquors to be 
brought from another county of this state, and they are afterward de- 
livered and paid for in this county, there is a violation of law if the 
seller had no license to sell from the proper authority in this county. 

“The third class is sales by druggists of pints and half-pints, not 
for medicinal purposes. A druggist may sell intoxicating liquors by 
less measure than one quart, but only when it is in good faith, com- 
pounded and sold as a medicine upon the prescription of a reputable 
physician, and if it appears that any druggist has sold in quantities 
less than one quart without the prescription of a physician, he should 
be indicted. Nor will the prescription protect him if he does not in 
good faith compound and sell it for medicinal uses only. 

“Tf he knows that the prescription has been unlawfully obtained 
and the sale is not made in good faith for medicinal use only, then he 
should be indicted. 

There is yet another class of sales complained of, where orders are 
taken in this county for grocery and department stores of another 
state, the orders being filled by delivery on a subsequent day, and 
the price or charge collected on delivery. My instructions to you on 
this point are that this is a clear case of a sale of intoxicating liquors 
in this county. The order is taken here, the goods are delivered here 
and the money is collected for the value of goods delivered. 

“The whole transaction takes place in this county. 

“The Supreme court of the United States having determined that 
any interference by a state with the shipment of goods from one 
state to another before it had reached its destination and become com- 
mingled with the mass of other property within the state, was in vio- 
lation of the inter-state commerce clause of the Constitution of the 
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United States, the Congress of the United States adopted a special 
rgulation of inter-state commerce with reference to intoxicating liq- 
uors by a statute known as the Wilson act, by the terms of which in- 
toxicating liquors transported into any state or remaining therein for 
use, consumption, sale or storage, shall, upon arrival in such state or 
territory, be subject to the operation and effect of the laws of such 
state or territory enacted in the exercise of its police powers to the 
same extent and in the same manner as though the liquors have been 
produced in such state. 

“These are not exempt therefrom by reason of being introduced 
therein in original packages or otherwise, so that under the present 
state of the law intoxicating liquors shipped from one state-into an- 
other become subject to the police powers of the state into which it 
is shipped immediately upon its arrival there, the same as if it had 
been produced and manufactured in that state, and if the law of the 
latter state forbids the sale of intoxicating liquors without a license 
for such purpose, all intoxicants shipped from one state become sub- 
ject to that law upon arrival at the point of shipment, and while goods 
including intoxicants actually purchased in one state may be shipped 
to the purchaser in another state without being subjected to the re- 
quiremens of its local laws enacted in the exercise of its police powers, 
and after receipt by the purchaser becomes subject of such police 
powers in that he cannot sell it if such sale is forbidden. 

“On the other hand, if the order be solicited in this state, the 
goods delivered and paid for here, it is a sale of intoxicating liquor 
made in this state, and all persons carrying on such a business are sub- 
ject to indictment.” 


RUDOLPH v. MANFRA ¢@¢t al. 
(Third Judicial District Court of Bergen Co., April, 1909). 
Assault and Battery —Provocation— Damages. 





Mr. Edward C. Irion for plaintiff. 
Mr. Henry Marelli and Mr. John M. Ward for defendants. 


DOREMUS, J.: These two actions are for assault and battery 
and arise out of the same circumstances. On the first day of February, 
1909, the plaintiffs and the defendants engaged in an affray, for which 
all parties were at fault. I find, although the evidence is conflicting, 
that the plaintiffs were beaten about the head with a sharp instrument, 
presumably a hatchet, wielded by the male defendant. Whichever 
party was the aggressor, the employment by the male defendant of a 
hatchet was unjustifiable and the use of excessive force for which he is 
liable. Castner v. Sliker, 33 N. J. L. 95 and 507. 

Although consent to a combat and provocation to an assault do 
not constitute a defence to an action for assault and battery, neverthe- 
less such circumstances may be considered in mitigation of exemplary 
damages. Osler v.:Walton, 67 N. J. L. 63; 3 Cyc. 1070, 1096. ; 

Upon the question of damages, it does not appear that either 
plaintiff was attended by a physician or suffered any appreciable pecu- 
niary loss; accordingly, | award the sum of $25 as damages in each 
case. 
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NUGENT v. PUBLIC SERVICE RAILWAY CO 
(First District Court of Newark, April 20, 1909). 
Trolley Accident—Negligence— Damages 


Plaintiff claimed that he was standing on the rear platform of the 
car, next to the closed gate; that by some means the gate gave way 
and he was precipitated into the street. 

Mr. Henry C. Beecher for plaintiff. 

Mr. Duane E. Minard for defendant. 


CHARGE TO THE JURY 

MacLEAR, J.: Gentlemen of the jury: This action is brought by 
Richard Nugent to recover damages from the Public Service Railway 
Company for personal injuries sustained by him in December, | be- 
lieve, 1908. The allegation is that the Street Railway Company owed 
to Richard Nugent, this boy, a duty which they did not perform; that 
is, that the Street Car Company is bound to take a high degree of care 
of its passengers. This general duty includes a specific responsibility 
as to entrances and exits provided for passengers in its vehicles. The 
records of the court show that there are places of some danger, and 
that danger is aggravated ‘by the willingness of the American public 
to sacrifice comfort to time, which railroad companies take advantage 
of by allowing the public to crowd the platforms and the cars. It is 
the fault of the public as much as anyone else that cars and back plat- 
forms are crowded, and it is not negligence on the part of the Street 
Railway Company to allow people to ride on the back platiorm or on 
the car where there are no seats for sitting down. Practically what a 
passenger is satisfied with is transportation. That is what he is look- 
ing for, and when the company puts gates on a car, as on this car, it 
is its duty to so fasten those gates that they would be safe for the pur- 
pose for which they are put there; not to so fasten those gates that 
they could not be opened at all, or would not give way on account of 
some unreasonable occurrence, or of some use that the company did 
not expect. For instance, if those gates should be fastened so that a 
sudden jar threw a passenger up against them, they should not have 
given way, or if a passenger is going on or off a car and brushing 
against them. They should be so fastened as not to give way while 
: used for the purpose for which they were placed there. That is where 
the company’s duty ends. 

You are to decide whether or not this gate on this car was so 
, fastened, so adjusted and fixed in that way, so that it would not have 
1 given way on account of any reason which the company would antici- 
5 pate. If it was not fastened that way, then the company was guilty of 
negligence; if it was, then the company is not guilty of negligence. 

Then you must also find whether this gate was-not used by this 
passenger (this plaintiff) in such a way that made him guilty of con- 
tributory negligence; whether he was acting on that car in a way that 
placed himself in danger, and on account of his actions he was injured ; 
if so, then he is not entitled to recover. What I mean by that is this: 

If that boy was leaning over the gate, cheering on his friends go- 
ing up the sidewalk, cheering them or talking to them, he would put 
himself in a position where he would be guilty of contributory negli- 
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gence, where his own conduct would contribute to his injuries, if using 
the gate for a purpose for which it was not placed there. 

You know the testimony. I merely use that as an example to 
show what a use of that gate is in a way not anticipated by the com- 
pany. I do not say that he was using it in that way. 

If you find that gate was not properly fastened or put up; not a 
proper gate for the uses it was put there, then you must find for the 
plaintiff. If you find that the plaintiff contributed to his own injury, 
then you must find for the defendant. 

If you find for the plaintiff, then you must take into consideration 
what his injuries were, what the damages were. We have no doctor 
here except the doctor for the defendant. You remember his testi- 
mony. Against that is the testimony of the boy’s mother as to his 
injuries, that he was out of school and suffered in different ways, and 
that he suffers. You heard also the testimony of the school teacher 
who produces her books. The record, as I see it, is in ink, not in pen- 
cil, which says that the boy was not absent except one afternoon, when 
he was excused. You must take all those matters into consideration, 
and from the testimony of the mother and of the boy, the school 
teacher and the doctor on the part of the defendant, you can ascertain 
what injuries the boy sustained and what the amount of his damages 
are. If you find he is entitled to anything you may give him an amount 
to compensate him for his injuries; if on the other “hand you find that 
the company was not negligent or that the boy contributed to his 
injury, then you will find for the defendant, and there will be no dam- 
ages awarded. 





BERKOWITZ v. PULBIC SERVICE RAILWAY CO. 
(First District ‘ ourt of Newark, April 22, 1909). 
Trolle U) Collision — Damage to Property— Contributory Negligence. 


This action arose from property damage sustained by the plaintiff, 
consisting of the destruction of his wagon, “under the following circum- 
stances: 

The plai intiff has a store on the southerly side of South Orange 
avenue, about 50 feet west of Bergen street, in the city of Newark. 
immediately in front of his store is a cross-over switch, from the east- 
bound to the west-bound track, leading westerly. On the date in 
question plaintiff’s horse was standing in front of his store, backed up 
to the side walk, with the horse headed in an easterly direction, form- 
ing an obtuse angle with the wagon. A west-bound car of the defend- 
ant came up the east-bound track to the cross-over and then turned 


into the west-bound track. The plaintiff testified that in making the 
turn the rear overhang of the car struck the front wheel of the wagon, 
whereupon his horse became frightened and ran away. The horse 


was not tied. The evidence showed among other things that the front 
overhang was equal to the rear overhang. 

Mr. Nicholas LaVecchia for plaintiff. 

Mr. Duane E. Minard for defendant. 


MacLEAR, J.: There are three points upon which this case can 
be decided. If I decided it on one point it would not take in the merits 























MAYOR, ETC , OF JERSEY CITY, ET AL V. SPEER, CIRCUIT JUDGE, ET AL. 177 


of the case; that is, there would be no evidence to connect the de- 


fendant company with this accident. The usual admission is not on 
record. There is no evidence as to any symbol or sign being upon the 
car from which it would make it a prima facie case that it was a car of 
the company. 

To decide the case on the merits, it does not seem to me that the 
accident could have occurred without contributory negligence on the 
part of the plaintiff for this reason, that the plaintiff left his horse and 
wagon standing in the street untied. Although that is not prima 
facie evidence of negligence on his part, yet he is bound to take the 
consequences, and if the damages sustained were caused by his actions 
contributing to those damages, then he cannot recover. 

The evidence is that this car, if it did go across this switch, went 
across entirely until it came to the rear of the fender; that the fender 
did not extend out further than the car. I cannot see how the rear of 
the car or the rear of the fender could have hit this wheel unless the 
horse had moved or the carriage had moved from the position in 
which it was left. If the front part of the car when it swung around 
had an overhang the same as the rear, then it must have hit and 
would have hit that wagon, and if it had hit the wagon that would 
have been another question. It did not, however, hit that wagon and 
the car traveled on its way, evidently having plenty of room until the 
rear swung around where the overhang was no greater than the front 
part. The horse and wagon must have changed their position, and that 
was made possible by negligence on the part of the plaintiff when he 
himself left the horse in that position so close to the track that a 
movement of the horse would change the position of the carriage and 
put it in a place of danger. 

I, therefore, think he was guilty of contributory negligence. 
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(N. J. Supreme Court, April 8, 1909), 


ent act, or to ingraft upon them 
any new provision. Hence it does 
not invest the commissioners with 
a prospective jurisdiction to deal 
independently with future arrear- 
ages. 


Municipa! Corporations--Arrears 
of Taxes—Powers of Commission- 
ers of Adjustment.—1l. The sup- 
plement of April 14, 1891 (P. 
L. p. 393) to the Martin act of 
1886 (3 Gen. St. 1895, p. 3370), re- 








enacts the provisions of said orig- 
inal act as of such later date. Its 
effect, therefore, is to invest the 
commissioners appointed under 
such original act with jurisdiction 
to adjust arrearages of taxes ex- 
isting at the date of such supple- 
mental act as if such taxes had 
been so in arrears at the date of 
the original act. It does not pur- 
port to enact any radical depart- 
ure from the provisions of the par- 





2. Where the provisions of a 
parent act map out a definite line 
of public conduct touching a given 
matter, a supplemental act “ex- 
tending” such provisions is fully 
satisfied if such provisions are car- 
ried forward intact to the date of 
such supplement. If the purpose 


be to ingraft a radically new pro- 
vision upon those of the original 
act, some other word than 
tended” must be employed. 


“ex- 
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3. The word “expressed,” as “embraced” as used therein, pro- 
used in the constitutional provi- viding what shall be embraced in 
sion requiring the object of every an act. 
act to be expressed in the title. is 4. The word “arrearage” means 
not synonymous with the word something that is to the rear of. 


Certiorari by the mayor and aldermen of Jersey City and H. Otto 
Wittpenn to William H. Speer, Judge of the Hudson County Circuit 
court, and others. 

This writ, which is directed to the Judge of the Circuit court of 
Hudson county, brings up an order of said judge confirming report 
No. 113 of the commissioners of adjustment of Jersey City. The 
commissioners are those appointed under the Martin act of 1886, and 
the report in question covers unpaid taxes on specific lots of land 
aggregating, after adjustment, more than half a million of dollars, as 
follows: 





ee ONE FOGG Lic cs ccccesceseesecesess from 1874—$146,206 34 
Morris & Cummings Dredging Co........... from 1883— 17,066 97 
a A Rr errr rere rrr rere from 1883— 108,239 20 
National Docks Railway Co................. from 1891— 9 59,485 93 
N. J. Warehouse & Guarantee Co............ from 1892— 147,662 11 
i + 2k ibe aye cloae heeesteenseenauee from 1893— 3,896 94 
i <r ckeenden sen buceaderawnd from 1894— 55,775 29 
Se Es os on 6 we nee bos eee eu eneeel from 1894—_—_-2,112 +82 
Be ILS 6.5 60.00026bc00064000 6060080004 from 1898— 4,941 77 

ME nb 000 ebewk' 4hoedsskbacesétbheweenssedeeneess $545,387 37 


These adjustments were made under the authority of the Martin 
act and the supplement thereto, passed on April 14, 1891 (P. L. p. 
393), entitled “A supplement to an act entitled, ‘An act concerning the 
settlement and collection of unpaid taxes, assessments and water rates 
or water rents, in cities of this State, and imposing and levying a tax 
assessment and lien in lieu and instead of such arrearages, and to en- 
force the payment thereof, and to provide for the sale of lands sub- 
jected to future taxation and assessment,’ approved March thirtieth, 
eighteen hundred and eighty-six, and the operation thereof.” Page 
3,370, 3 Gen. St. 1895. 

The supplement reads as follows: 

“Section 1. That the provisions of the act to which this act is a 
supplement, be and the same are hereby extended to include all cases 
where any tax, assessment, or water rates shall have been levied or 
imposed, or attempted to be levied or imposed on any land in any city 
of this State subsequent to the passage of the act to which this act is a 
supplement, and where such tax, assessment or water rate shall re- 
main unpaid and in arrears for the period of one year. 

“Sec. 2. That all acts and parts of acts inconsistent with the pro- 
visions of this act be, and the same are hereby repealed.” 

This supplement the Circuit court construed as investing the 
commissioners with a prospective jurisdiction to adjust “future as well 
as the pre-existing arrearages.” 
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_ The reasons filed by Jersey City and the other prosecutor of this 

writ attack this prospective jurisdiction of the commissioners upon 
three grounds, as follows: 
First. Because the said adjustment commissioners had no author- 
ity or jurisdiction to adjust the taxes, water rents, or assessments on 
any piece of property against which there are no municipal liens 
accrued prior to the year 1886. 

Second. Because the act of 1891, purporting to extend the juris- 
diction of the adjustment commissioners (being chapter 204), is un- 
constitutional, in that it provides for matters not properly within the 
scope of the title of the act to which it is a supplement. 

Third. Because, if said act of 1891 is constitutional, then the ad- 
justment commissioners had no authority to adjust, act upon, or con- 
sider, taxes, assessments, or water rents levied and imposed subse- 
quently to the 14th day of April, A. D. 1891, on any piece of property 
against which there are no municipal liens accrued prior to that date. 
Argued November term, 1908, before Garrison, Parker and Voor- 


hees, JJ. 


Mr. Warren Dixon and Mr. J. J. Murphy for the prosecutors. 

Messrs. Collins & Corbin for National Docks Ry. Co. and Lehigh 
Valley R. Co. 

Messrs. McDermott & Enright for Morris & Cummings Dredg- 
ing Co. 

Messrs. Vredenburgh, Wall & Carey for New Jersey Warehouse 
& Guarantee Co. 

Mr. Merritt Lane for Daniel J. O’Leary. 

Mr. Mungo J. Currie for Point Breeze Ferry Co. 

Mr. Clarence Kelsey for E, Caulfield. 

Mr. Howard R. Cruse for H. T. Lilliendohl and Christian Kaiser. 


GARRISON, J. (after stating the facts as above): There are two 
contentions as to the proper construction of the supplement to the 
Martin act, approved April 14, 1891 (P. L. p. 393) ; i. e., two opposing 
views as to what was enacted by such supplement. The first of these 
is that such supplement re-enacted the provisions of the parent act of 
1886 as of April 14, 1891, and hence operated at such later date as did 
the original act, only where arrearages had accrued prior to the date 
of its approval. This is the contention of Jersey City and the other 
prosecutor. 

The other contention is that said supplement enacted a new pro- 
vision not in the original act, by which the commissioners appointed 
under the original act were invested with a prospective jurisdiction 
to deal independently with future arrearages of taxes; i. e., to adjust 
taxes levied after the approval of such supplement, even though no 
arrearages of taxes existed at the date of the approval of such supple- 
mental act. This is the contention of the defendants, and was the con- 
clusion reached by the Judge of the Circuit court. 

As between these two contentions our conclusion is with the pros- 
ecutors, viz., that the effect of the supplement of 1891 is to re-enact 
the provisions of the original Martin act of 1886 as of such later date, 
and that it does not enact a new provision not in the original act, by 
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which the commissioners are invested with prospective jurisdiction to 
adjust future arrearages of taxes where none existed at the date of the 
approval of the supplemental act. 

1. That this is the proper construction of this supplement ap- 
pears, we think, from the language of the supplement itself, whose en- 
acting clause is that “the provisions” of the original act shall be “ex- 
tended” to cases where taxes shall have been levied subsequent to the 
passage of such original act. That such original act did not apply in 
the case of future arrearages, where none existed prior to the passage 
of such act, is an admitted fact, and was judicially declared in the case 
In re Commissioners of Elizabeth, 49 N. J. Law, 488, 10 Atl. 363. 

A fundamental provision, therefore, of the original Martin act was 
that its provisions as to the adjustment of arrearages of taxes should 
have no operation, excepting where arrearages existed at the time of 
its passage. 

This being so as to the provisions of the original act touching the 
adjustment of arrearages of taxes, and the sole expression of the leg- 
islative will contained in the supplemental act of 1891 being that the 
provisions of the original act should be extended to taxes levied sub- 
sequently to the passage of such original act, it follows that one of the 
provisions of the original act so extended was that which confined the 
adjustment of arrearages of taxes to cases in which arrearages existed 
at the date of the approval of the act under which their adjustment 
was provided. The natural construction, therefore, of the supplement 
of 1891 is that it extends the provisions of the original act to arrear- 
ages existing at the date of such extending act, with the same force 
and incidents that such provisions had under the original act. In fine 
the supplement of 1891 re-enacts the provisions of the statute of 1886 
as of such later date, but adds no radically new provision thereto. 
If, instead of the re-enactment of the provisions of the Martin act as 
of a later date, it had been the legislative intention to add thereto a 
new and distinct feature that constituted a radical departure from such 
original legislation, it would not, in the enactment of such new pro- 
vision, have employed the language “the provisions of the (original) 
act are hereby extended.” 

Not only is there in this language no suggestion of the enactment 
of a novel provision, but the word “extended” negatives such a pur- 
pose. “Extended,” as applied to a group of provisions that go to make 
up a line of public conduct, means just what it does when applied to a 
line in mathematics, viz., the carrying onward of such line, not the 
drawing of some different line, or the addition of other lines. A radi- 
cal departure from a prescribed line of procedure is not even sug- 
gested, much less enacted, by legislative words that impart nothing 
more than that such prescribed line shall be extended to a later period 
of time. 

The case of Middlesex & Somerset Trac. Co. v. Metlar, 70 N. J. 
Law, 93, 56 Atl. 142, is instructive in this connection. The statute 
there construed authorized the “extension” of the line of an existing 
railway. In the Supreme court it was held that extension might in- 
clude the addition to the plant of a railway of new tracks parallel with 
the existing rails; but the Court of Errors and Appeals (72 N. J. Law, 
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524, 63 Atl. 497) repudiated this meaning of “extension,” upon grounds 
that are equally pertinent to the meaning of the same word in the 
context in which it is now before us. We conclude, therefore, that 
where the provisions of the parent act map out a definite line of public 
conduct touching a given matter, a supplement extending such pro- 
visions is fully satisfied if such provisions are carried forward intact, 
and that if the purpose be to depart from such provisions by the addi- 
tion of a radically new provision, some other word than “extend” 
must be employed to effectuate such purpose. 

The use of the future perfect tense in the supplement of 1891, in 
the expression “shall have been levied,” has no decisive force as be- 
tween the two opposing constructions of this act. This verbal form 
places its subject subsequent to some definite point in time, and an- 
terior to some later point. Hence it lends itself equally to that con- 
struction that would make the act apply to taxes that shall have been 
levied after the approval of the original act, and before their adjust- 
ment, and to that construction that limits the act to taxes that shall 
have been levied subsequent to the original act (which is the date 
fixed in the supplement itself), and prior to the date of the approval of 
such supplement. 

Our conclusion, therefore, from the language alone of the sup- 
plement of 1891 is that the sole purpose it expressed was to re-enact 
as of such later date the provisions of the parent Martin act, and that 
the enactment of a new provision that clothes the Martin act commis- 
sioners with prospective jurisdiction for the independent adjustment 
of arrearages of taxes not levied at the time such supplement was 
passed finds no expression therein. 

If, however, we are mistaken as to the construction of the lan- 
guage of this supplement, and if it be conceded that such language 
admits also of the other construction sought to be placed upon it, then 
we must look at the effect of such other construction upon the public 
matters with which the legislation deals, not for the purpose of pass- 
ing upon the merits or demerits of such resulting legislation, but in 
order to determine whether or not it is probable that legislation hav- 
ing such results was within the contemplation of the lawmaker. 

In this connection the first consideration that presents itself is 
that, if the adjustment of future arrearages was contemplated and pro- 
vided for by the supplement of 1891, such provisions were intended to 
apply to all taxpayers alike, so that if the new scheme thus set on foot 
were generally availed of, the payment of taxes at the time fixed by 
the general tax laws, or at any other fixed time, would be a thing of the 
past, so that the entire fiscal resources of the city would ‘be made to 
depend upon a procedure in which both the amount of taxes receiv- 
able and the date of their possible collection would be wholly inde- 
terminate. That this is no fanciful picture is shown by the report that 
was confirmed by the order now before us, in which the interval be- 
tween the time fixed by the tax laws for the payment of the taxes in 
question and the date of their adjustment is in some cases as much as 
33 years, and in most of the cases no taxes were paid for more than 16 
years. How a city could be run in the event of a general adoption of 
such a system of non-payment of taxes is perhaps a question with 
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which we need not concern ourselves; but such question must concern 
us when we are asked to say, in the face of a contrary construction, 
that this was the system the Legislature intended to inaugurate. That 
the effect of such a system is to put a premium upon the non-payment 
of taxes is perfectly apparent. The case, it is true, does not expressly 
show that the taxes as adjusted are less than the taxes levied or re- 
duced by the ordinary methods of appeal, but a mere glance at the list 
of those who by the non-payment of taxes have availed themselves of 
their adjustment instead forbids us to ascribe their adoption of this 
course either to impecuniosity, or to ignorance, or to a lack of due 
appreciation of the relative advantages of the two systems. We are 
forced, therefore, to put to ourselves the following pertinent inquiries: 

Is it likely that the Legislature intended to establish pari passu 
with its general tax laws a system that in effect nullified such laws by 
puting a premium upon their non-observance? 

Is not such system so inconsistent with the otherwise uniform 
policy of the Legislature in the enactment of tax laws as to forbid our 
adoption of such a construction unless plainly driven to it? 

If the Legislature intended to invest the Martin act commission- 
ers with such plenary and prospective jurisdiction to review and 
adjust taxes, was not all of the concurrent and intervening legislation 
for the establishment of multiple and expensive tribunals for the 
review of taxes, such as the county boards of taxation and the State 
Board of Equalization, from which cities that had adopted the Martin 
act were not excepted, fatuous in the extreme? 

If the Martin act, at the time of its adoption by Jersey City and 
other cities, had in it a limitation that expressly negatived such pros- 
pective jurisdiction over future taxation, is it to be lightly presumed 
that the Legislature intended to inject into the procedure thus already 
adopted a provision that, had it been in the original act, might well 
have deterred such cities from its adoption? 

The case of In re Commissioners of Elizabeth, 49 N. J. Law, 488, 
10 Atl. 363, not only declared that the Martin act had operation only 
where there were prior arrearages, but also stated that such scope of 
the act was apparent from its title. This case was decided in 1887, 
and the comprehensive opinion of Mr. Justice Depue was at once 
recognized as authoritative upon the matters that it covered. In view 
of the judicial declarations of this opinion, is it probable that in 1891 
the Legislature intended to give to the supplemental act of that year 
a force and effect that Justice Depue four years before had said was 
not within the scope of its title? 

In the opinion referred to the Martin act was also characterized 
as an exhibition of “the power of the Legislature to correct, by retro- 
active legislation, errors and defects in the levying of taxes.” In view 
of this judicial declaration are we likely to assume that the supple- 
ment of 1891 inaugurated a system of prospective legislation? Pros- 
pective legislation of such a character—i. e., the condonation of de- 
faults before they have occurred—is indeed a novelty in legislation. 

When these and other like considerations are placed side by side 
with the other construction by which the original legislation that had 
been found to be salutary, sane, and satisfactory, was extended to 
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cover a specific interva! of time, we cannot but adopt such latter con- 
struction, not only because the language of the act requires such con- 
struction to be given to it, but also because, if either construction be 
possible, the latter alone, in view of the foregoing constructions, is 
permissible. 

This conclusion is further supported by the supplements of April 
5, 1892 (P. L. p. 395), and June 2, 1905 (P. L. p. 497), in each of 
which taxes levied and in arrears for the space of two years are sub- 
ject to collection, in cities that have adopted the Martin act, without 
a suggestion of their adjustment by the commissioners. Whether or 
not the effect of these supplements was to limit the “subsequent 
taxes” that under section 2 of the original act might be included in the 
adjustment of a prior arrearage need not now be considered, since the 
question is not raised by any of the reasons filed by the present prose- 
cutors. It may well be, however, that the Legislature deemed that 
two years was a sufficient time in which, by the exercise of reason- 
able diligence, an existing arrearage might be adjusted, and hence 
intended, after the expiration of such period, to render current taxes 
collectible without adjustment. In view of an actual instance in 
which more than 20 years was required to adjust an arrearage of less 
than $1,000, whereby such existing arrearage drew to it current taxes 
amounting to $145,516.34, such a provision cannot be said to be either 
unreasonable or uncalled for. 

2. If, however, we are in error as to the construction of the sup- 
plement of 1891, and if such act provides for the adjustment of future 
arrearages of taxes where none existed at the date of its approval, 
then we are of the opinion expressed by Mr. Justice Depue in the 
case last cited, viz., that such object is not expressed in the title of 
the act to which such act of 1891 is supplemental. 

We do not say, and we do not have to say, that such object may 
not be embraced by the language of such title. That is not a consti- 
tutional question. The constitutional requirement as to what shall be 
embraced in an act has no application to its title, but only to its enact- 
ing clauses. The requirement as to its title is that the object of every 
act shall be “expressed” therein, which is a very different matter from 
its being “embraced” thereby, as has been frequently pointed out in 
our cases. 

“Tt is not enough,” said Beasley, C. ]., in Rader v. Union Tp. 
Committee, 39 N. J. Law, 509, “that it (a title) embraces the legisla- 
tive purpose. It must express it.” “To confound what the title of an 
act expresses with what it embraces is to nullify the mandate of the 
Constitution.” Griffith v. Trenton (N. J. Sup.) 69 Atl. 29. 

“It has been thoroughly settled,” said Chancellor Magie in State 
v. Twining, 73 N. J]. Law, 683, 64 Atl. 1073, 1135, “by repeated deci- 
sions of our courts, including the Court of Last Resort, that to accord 
with this constitutional provision the title of every act must not only 
include, but must also express, its object.” 

Bearing this practical distinction in mind, it is evident that the 
title of the original Martin act expresses its object as falling under 
two distinct heads, one relating, as Justice Depue has said, to certain 
conditions existing anterior to the passage of the act, which are there- 
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fore properly termed “arrearages,” and the other relating to certain 
future contingencies, which are enumerated. Arrearages and their 
adjustment admittedly come wholly under the first head mentioned 
in the title, and as to them no notion of futurity is suggested by the 
title, still less is expressed therein. Indeed the very term “arrearage,” 
signifying as it does something that is to the rear of—i. e., behind one 
—is so inept a term by which to express something that is ahead of 
one that its employment in such a sense savors rather of an intentional 
perversity of language than of the intelligent compliance by a legisla- 
tive body with a requirement of the Constitution. 

We think it clear that the object of the supplement of 1891, if 
construed as the Circuit court construed it, is not expressed in the 
title of the original act of 1886. Hence, if such construction be given 
to it, the supplement itself is an unconstitutional enactment, which is 
but another way of saying that such construction should not, if pos- 
sible, be given to it. 

The result we reach is that under the proper construction of the 
supplement of 1891 the Circuit court erred in confirming the adjust- 
ments reported by the commissioners in the cases of National Docks 
Railway Co., N. J. Warehouse & Guarantee Co., E. Caulfield, F. L. 
Livermore, Christian Kaiser and L. Lilliendohl, for the reason that in 
these cases there were no arrearages of taxes prior to the approval of 
such supplement. 

In the remaining cases included in report No. 113 arrearages ap- 
pear to have existed prior to the date of such supplement, indeed prior 
to the approval of the original act of 1886. Hence these adjustments 
are not challenged by any of the reasons filed by the prosecutors, and 
are therefore unaffected by our present adjudication. 

The order brought up by this writ of certiorari, being erroneous 
in the respects indicated, is reversed and set aside, to the end that a 
new order may be made by the Judge of the Circuit court.—(72 Atl. 
Rep. 448). 





RECUNT STATE DECISIONS OF GENERAL INTEREST. 


Chiefly Concerning Matters of Practice). 


Costs—Attorney Acting for Himself—Executors and Administra- 
tors—Compensation.—The general rule is that an attorney who acts 
for himself is not entitled to a counsel fee against his adversary. An 
executor, administrator, guardian, or trustee who is an attorney can- 
not recover for professional services rendered the estate, but the rule 
does not apply when such costs are not payable out of the trust funds, 
and when their payment will not diminish the estate. An administra- 
tor, who is an attorney, and who prosecutes a suit at law upon the 
bond of a former administrator, is entitled to a counsel fee as well as 
taxed costs to be included in the assessment of damages upon a judg- 
ment recovered on the bond against the derelict administrator and his 
surety. (Ordinary v. Connolly, N. J. Prerogative, Mar. 9, 1909. 
Opinion by Walker, V. O. Rep. in 72 Atl. Rep. 363). 

Homicide—Manslaughter—Culpable Negligence—Instructions.— 
Upon an indictment for manslaughter, it was sought to hold the de- 
fendants for the common-law crime, without regard to Act March 
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22, 1901 (P. L. p. 276), upon proof of failure to provide medical at- 
tendance for a child seven years of age. Held, it was erroneous to 
charge that, as it had been proven that the defendants did provide 
medical attendance, the jury must consider whether they provided 
this aid with the same diligence that a reasonable and prudent person 
would have done, and to charge that in this case negligence, if it ex- 
ists at all, is the failure to observe for the protection of the interests 
of another person that degree of care, precaution and vigilance which 
the circumstances justly demanded, failure to do what a reasonable 
and prudent person would have done. (State v. Watson, N. J. Su- 
preme, Feb. 23, 1909. Opinion by Swayze, J. Rep. in 71 Atl. Rep. 
1112). 

Attachment—A fidavit—Amendment—Error in Name.—An affi- 
davit on which an attachment is to be based must, in the absence of 
statutory provision to the contrary, state the Christian name of the 
defendant debtor, an initial being insufficient; and, if the initial only 
be given in such affidavit, it cannot afterwards be amended. (Mc- 
Grew Auditor, v. Steiner, N. J. Supreme, Feb. 23, 1909. Opinion by 
Parker, J. Rep. in 71 Atl. Rep. 1122). 

Statutes—Supplemental Act—Title—Special or Local Acts— 
Regulation of Municipal Affairs—The act of April 10, 1908 (P. L. p. 
266), is constitutional. (Mara v. City of Bayonne, N. J. Supreme 
Court, Feb. 23, 1909. Opinion by Swayze, J. Rep. in 71 Atl. Rep. 
1131). 





One failing to perform his contract to erect in an office building 
an elevator which wil! work at its rated capacity was held, in Winslow 
Elevator & M. Co. v. Hoffman (Md.) 69 Atl. 394, 17 L. R. A. (N. S.) 
1130, not to be liable to the owner of the building for loss of rents 
during the time the unsatisfactory services continue. 

A physician is held, in Sauers v. Smits, 49 Wash. 557, 95 Pac. 
1097, 17 L. R. A. (N. S.) 1242, not to be relieved from liability for 
burning a patient by the use of the X-ray by the fact that she quit his 
treatment before he was willing that she should do so, or that she 
neglected to follow instructions as to the use and care of the affected 
part. 

The waiver by one accused of a crime for which he is entitled 
under the Constitution to trial by jury, of the presence of one juryman 
who absents himself after the evidence is in and the case is ready for 
submission to the jury, is held, in Jennings v. State (Wis.) 114 N. W. 
492,14 L. R. A. (N. S.) 862, not to suppert a conviction by the eleven. 


MISCELLANY . 


On April 1 the partnership ex- 
isting between Messrs. VanBus- 
kirk & Stout, of Jersey City, was 
dissolved. Mr. William VanBus- 





STATE NOTES. 





The law firm of Messrs. Edward 
©. and George M. Keasbey, of 
Newark, removed their offices in 











that city on May 1 last from the 
Prudential Building to the Union 
Building, 9 Clinton street. 


kirk will continue the practice of 
law at the former offices of the 
firm, Rooms 626-627, in the Com- 
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ercial Trust Building, that city. 
Mr. Edward P. Stout will con- 
tinue the practice of law at Rooms 
119-420 in the same building. 

Senator Edmund W. Wakelee, 
of Bergen county, has gone to 
England for a month for purposes 
of recreation. 

Hon. A. A. Clark, of Somer- 
ville, expects to go to Europe the 
last week in June. 

Mr. Craig A. Marsh, of Plain- 
field, will, as usual, spend his 
summer vacation in Europe, and 
will again visit Spitzbergen and 
the North Cape. 

Mr. Charles E. Roberts, of 
Newark, was recently appointed 
official stenographer by Vice- 
Chancellor Walker to succeed 
Judge Frederick W. Gnichtel, 
who resigned to become county 
judge of Mercer. Mr. Roberts 
filled a similar position by ap- 
pointment of Chancellor Pitney, 
while the latter was a Justice of 
the Supreme court. 


WALhea. tN ey IN PIT- 
EY’S ABSENC 


Chancellor Pitney on May 19 
made an order assigning Vice- 
Chancellor Walker, of Trenton, to 
act as Chancellor of New Jersey 
for a month, while the Chancellor 
will spend the time at Hot 
Springs, Va. This means that 
Chancellor Walker will ‘te the 


head of the Court of Chancery in 


everything except signing final 
decrees. This is a duty which the 
Chancellor cannot assign to any 
one. 

Acting Chane ell r Walker will 
sign the checks of the office 
wherein more “a 1 million 
dollars are held in trust, and will 
have power over papers and of the 
whole court in the full sense as 


Chancellor. 
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Chancellor Pitney intends rest- 
ing at Hot Springs until the open- 
ing of the Court of Errors, or un- 
til June 15. While out of the 
State a Chancellor cannot exer- 
cise his powers. 


N. J. STATE BARB ASSOOIATION 
MEETING. 


The eleventh annual meeting of 
the New Jersey Bar Association 
will be held at the Marlborough- 
Blenheim Hotel, Atlantic City, on 
June 11 and 12. 

Associate Justice David J. 
Brewer, of the United States Su- 
preme Court, will deliver an ad- 
dress to the meeting, as will Clar- 
ence L. Cole, president of the as- 
sociation. 

Governor Fort will be present, 
and invitations have been extend- 
ed to United States Senators 
Kean and Briggs, ex-Governors 
Stokes, Murphy, Voorhees, Griggs 
and Werts; Chancellor Mahlon 
Pitney, Chief Justice William S. 
(;ummere and all the associate 
justices of the Supreme court and 
Vice-Chancellors and judges of 
the Court of Errors and Appeals. 


ASSOSS ae ae JUDGE GNICH- 


Governor Fort appointed Mr. 
frederick W. Gnichtel, of Tren- 
ton, iormerly Mayor of that city, 
Judge of the Mercer Court of 
Common Pleas, to succeed Judge 
John Rellstab, who resigned the 
position in order to become Judge 
of the United States District 
court. A strong effort has been 
made in Mercer county to obtain 
the appointment of Mr. George 
W. McPherson, who is Judge of 
the local District court, but this 
movement failed. 

Judge Gnichtel’s term is ad in- 
terim, or until the session of the 
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next Legislature. At that time 
the probabilities are that Gover- 
nor Fort will nominate him for a 


full term of five years. The sal- 
ary 1s $6,000 a year. 
judge Gnichtel was born in 


Newark in 1860, and received his 
education in the public schools of 
that city. In 1881 he went to 
Trenton as a stenographer, hav- 
ing held since that time many im- 
portant positions as official sten- 
ographer to the various courts of 
the state. 

His first political office was in 
1901, when he was elected to com- 
mon council. He was re-elected 
again in 1903, and during the 
greater part of the time was lead- 
er of the Republican majority. He 
was chairman of the finance com- 
mittee in 1904 and 1905. Judge 
Gnichtel was elected mayor in 
November, 1905, and served one 
term. 


NEW DISTRICT COURT JUDGES. 


Under the provisions of a re- 
cent act creating a District court 
in Somerset county, Mr. Isaac P. 
Runyon, of North Plainfield, has 
been appointed judge of the court, 
and has entered upon the duties 
of his office. 

A District court has also been 
created in East Orange under 
provisions of the Act of 1908, and 
the Governor has appointed as its 
judge Mr. Worrall F. Mountain. 


CONCERNING DISTRICT COURTS: 


There having been some ques- 
tion as to whether the Governor 
was obliged to create a judgeship 
of a District court for East Or- 
ange the opinion of the Attorney 
General was asked, and the fol- 
lowing was filed prior to the ap- 
pointment of Judge Worrall: 

“The Act of 1898 comprehends 
a complete scheme in relation to 





187 


District courts. The act provides, 
among other things, that ‘the 
judges shall be appoint- 
ed by the Governor, with the ad- 
vice and consent of the Senate.’ 

“In 1908 the Act of 1898 was 
amended. This amendment pro- 
vided that ‘All District courts 
now constituted and established 
by, under or in pursuance of any 
law of this state, shall continue in 
existence under the provisions of 
this act, and there shall hereafter 
be District courts in the several 
cities and judicial districts of this 
state, as follows 

“The effect of this language is 
to declare that all District courts 
constituted and established at the 
time of the passage of the amend- 
ment should continue in exist- 
ence. But it is also declared that 
after the passage of the act the 
District courts in the several cit- 
ies and judicial districts of the 
state should be according to a 
schedule of population therein set 
forth. 

“In my opinion it is the duty of 
the Governor to appoint District 
judges in all cities, the population 
of which comes within the de- 
scription contained in this quota- 
tion. The statute just referred to 
declares what shall constitute a 
judicial district, and the Act of 
1898 declares in terms that the 
duty of appointment devolves up- 
on you. Accordingly, I am of the 
opinion that the language of the 
statutes referred to is mandatory, 
and that ad interim appointments 
should be made, in respect to the 
matters here considered, by the 
Governor, as herein suggested.” 


SAVED FROM THE ELECTRIC 
CHAIR. 


On June 2 the head-keeper of 
the New Jersey State Prison re- 
ceived from Justice Bergen, of the 
Supreme court, an order suspend- 
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ing execution in the case of Arch- 
ibald Herron, convicted and sen- 
tenced to electrocution for the 
murder of Rev. Samuel D. B. 
Prickett, at Metuchen. The exe- 
cution of sentence is suspended on 
the ground that Herron is insane. 

The order to Keeper Osborne 
instructs him that judgment in 
Herron’s case is suspended until 
further orders from the court, and 
commands him to retain Herron 
in his custody. Such a procedure 
is a new one to Mr. Osborne for 
several reasons. 

In cases where convicts are de- 
clared insane, the regular proced- 
ure heretofore has been that the 
court notify the custodian of the 
prisoner to remove him to some 
insane asylum, specifying the in- 
stitution. 

This is not done in Herron’s 
case, and the only thing for Keep- 
er Osborne to do is to retain Her- 
ron in the prison. 

Under Justice Bergen’s disposi- 
tion of the electrocution sentence 
the prisoner now enters upon the 
serving of an indeterminate sen- 
tence. 

The Herron case has had a no- 
table career in the New Jersey 
courts. The Court of Errors and 
Appeals sustained the conviction 
of the trial court. Then Herron’s 
counsel applied to the Mercer 
County court for appointment of 
an insanity commission. This was 
refused by Judge Rellstab on the 
ground that he was without juris- 
diction. Then counsel went to 
Justice Bergen, the trial justice. 
He named the commission, the 
members of which were Dr. Hen- 
ry A. Cotton, of the State Hos- 
pital for the Insane, and Dr. Thos. 
H. Mackenzie, visiting physician 
to the state prison. The commis- 
sion reported Herron insane, 
whereupon the order suspending 
original judgment issued. 
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SENTENCE OF MR. JOHN SYEBS. 


On May 21, Judge Rellstab, in 
the Mercer Common Pleas, sen- 
tenced Mr. John Sykes, a well- 
known attorney of that county, to 
sixteen years’ imprisonment. The 
Judge in pronouncing the sen- 
tence spoke as follows: 

“John Sykes, you are here be- 
fore the court on pleas of guilty 
to twelve separate charges of 
crime; four being embezzlement 
and the same number of each of 
forgery and uttering. 

“From the evidence that has 
been placed in my hands, other 
charges of crime could have been 
successfully laid against you, but 
these to which you have already 
pleaded guilty are sufficient to en- 
able the court to pronounce such 
sentence as it, under the circum- 
stances affecting your entire crim- 
inal conduct, thinks should be 
meted out to you. 

“The state licensed you as an 
attorney for your fellows, and to 
counsel them in matters affecting 
their life, liberty, property and 
happiness. Opportunities for a 
career of usefulness were thus af- 
forded you beyond that of any 
other vocation. You abused them, 
betraying the confidence reposed 
in you by the state and dealing 
treacherously with your clients. 
Recreant to your duty you base- 
lessly exploited your embezzle- 
ments, forgeries and betrayals of 
trust, you have brought sorrow 
and humiliation on those near, 
and who should have been dear to 
you, dishonored a noble and use- 
ful profession in which mankind 
must put their trust, made it 
harder for the younger members 
of the Bar, and those struggling 
out of the humbler walks of life, 
to win the confidence of the pub- 
lic, shattered the hopes of your 
friends, among whom I may be 
said to be one, wrecked the for- 
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tunes of your victims, bringing 
some penury and want, and with 
it all, materially impaired, if not 
wholly ruined your usefulness. 

“Truly, a sad and pitiful pic- 
ture, but one justified by the facts 
necessary to be mentioned that 
proper emphasis may be laid on 
your criminal conduct, and that a 
warning may be given to those 
who in this day of greater variety 
and more seductive temptation 
are being led to live beyond their 
legitimate income. 

“Your case is but another to the 
number that have convinced me 
of the need of legislation to per- 
mit the court to impose an inde- 
terminate sentence. In the case 
of such persistent and deliberate 
violations of criminal law as 
yours, the trial court should have 
the power to pronounce an inde- 
terminate sentence, leaving it to 
the court of pardons when you 
could go at large with safety. 
Such power, however, is not mine, 
and the only thing left for me is 
to impose a sufficiently long sen- 
tence to prevent you from being 
released too soon. If before the 
expiration of the sentence which I 
shall impose, the court of pardons 
is convinced that you may be al- 
lowed to go at large without in- 
jury to the community, it has 
power to pardon or parole you. 

“The sentence of the court is 
that, upon your plea of guilty to 
forging the name of Anna Cook 
to a $350 promissory note, you be 
committed to the New Jersey 
State Prison for a period of seven 
years, and that upon the three 
pleas of guilty to embezzling the 
funds entrusted to you as trustee 
of the estate of the late James 
Brook, one allegation being for 
$4,000, another for $2,050, and the 
third for $1,500, you be commit- 
ted to the New Jersey State Pris- 





on for a period of three years up- 
on each of said charges. All the 
sentences are to run consecutive- 
ly. That is to say, the term of 
your imprisonment on the charge 
of embezzling the $4,000 shall be- 
gin at the expiration of the sen- 
tence imposed upon you for for- 
gery; and that the term of your 
imprisonment on the charge of 
embezzling $2,050 shall begin at 
the expiration of your term for 
embezzling $4,000; that your 
term of imprisonment on the 
charge of embezzling $1,500 shall 
begin at the expiration of the term 
imposed upon you for embezzling 
the $2,050, making in all a period 
of imprisonment of sixteen years. 
And that on all the other charges 
of crime on which you are before 
me on pleas of guilty sentence be 
suspended.” 

By good behavior Sykes can ob- 
tain his freedom Sept. 24, 1922, a 
rebate of two months a year be- 
ing made under such conditions. 
Sykes will be at least 67 years old 
when he leaves the prison, unless 
he is released on parole. 

On June 1, on application of 
Counselor Malcolm G. Buchanan, 
representing the Mercer County 

sar Association, the main branch 
of the Supreme court, granted a 
rule requiring Sykes to show 
cause why he should not be dis- 
barred. Mr. Buchanan filed with 
the court a written application for 
the order. 


SENTENCE OF MR. R. A. BRAUN. 


On June 2 Mr. Rudolph A. 
Braun, an attorney of Newark, 
and former Assemblyman, against 
whom nine indictments for em- 
bezzlement, and one for obtaining 
money under false pretences, had 
been found, was sentenced on two 
of the embezzlement charges, 
having been convicted in one in- 
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stance and pleaded non vult in the 
other. 

Under the law commitment to 
the reformatory is for an indeter- 
minate period, but cannot be for 
more than thirty years. Braun 
will have to remain in the institu- 
tion for thirteen months before he 
can apply for a parole. 

In passing sentence, Judge Ten 
Eyck said: 

“Braun, several indictments 
were found against you by the 
grand jury. On one of these you 
were found guilty by the trial 
jury. You entered a plea of non 
vult to another charge. The other 
cases are still pending. You are 
an attorney-at-law, having been 
admitted to the Lar only about 
five years ago. So far as the court 
is informed, your record was good 
until recently, when you began 
using moneys entrusted to you by 
your clients. There is no doubt 
but that you hope and expected to 
make good your defaults. In some 
instances restitution has been 
made. In others it has not. You 
have resigned your attorney’s li- 
cense, and, no doubt, will be dis- 
barred from further practice. You 
have shown that you do not ap- 
preciate the duty resting on every 
attorney to deal honestly with his 
clients. In disposing of your case 
the court ought to take into con- 
sideration your youth, your dis- 
barment and the fact that you 
have apparently done what vou 
could to make restitution. But 
such cases require some adequate 
punishment. An example ought 
to be made of every lawyer who 
abuses the confidence of the 
courts and of his clients as you 
have done.” 


NOT A CLOUD ON THE TITLE. 


On file in the county clerk’s 
office at Newark is a deed from 
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William Patterson to his sons, 
William D. and Samuel Pat- 
terson, which contains the follow- 
ing proviso: “If at any time the 
grantor shall be born on earth 
again, the within described parcel 
of land shall revert to him. In the 
event that he is not born again or 
that the second coming of Christ 
is delayed more than 999 years, 


then the said William D. and 
Samuel Patterson shall be pos- 
sessed of the property,” etc. The 


attorney who discovered this pro- 
viso in searching title advised his 
client that the contingencies spe- 
cified were too remote to render 
the title unmarketable. 


OBITUARIES. 
MR. HUGH HENDERSON HAMILL. 
Hugh tenderson Hamill, law- 
yer, financier, bank president, 


clubman, member of the social set 
and one of the most prominent 
and popular of men in Mercer 
county, died at his residence, 231 
West State street, Trenton, on 
May 14, following an illness of 
three years from stomach trou- 
ble. 

Mr. Hamill traveled extensively 
in hope that he might overcome 
his illness, but he was unsuccess- 
ful in this. He visited Europe, 
the South and West of this coun- 
try and doctored with the best 
physicians and_ specialists and 
finally submitted to an operation 
Dec. 19 of last year in the Uni- 
versity Hospital, Philadelphia, but 
never fully recovered. He remain- 
ed in the hospital until Jan. 1, 
when he was brought home and 
gradually sank from that time. 

Mr. Hamill was born in Law- 
renceville 58 years ago, and re- 
sided in Mercer county all his life. 
His career was a successful one, 
and this was due to the fact that 
he was one of the few men who 
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are fortunate enough to possess 
the faculty of making hosts ot 
friends. 

He stood foremost among the 
leading financial and social factors 
of Trenton, and, although a suc- 
cessiul lawyer, his natural apti- 
tude for finance led him to organ- 
ize the Trenton Trust and Safe 
Veposit Company, of which he 
was chosen president and remain- 
ed such up until the time of his 
death. 

Besides the Trenton Trust and 
Safe Deposit Company Mr. Ha- 
mill was president of the Real Es- 
tate Title and [Investment Com- 
pany, and was interested in many 
other enterprises. He was a di- 
rector in the Mercer Trust Com- 
pany, the Schenectady Trust 
Company, the Golding Sons’ Com- 
pany, the Acme Rubber Company, 
the Keystone Pottery Company, 
Trenton Flour Mills Company, the 
Public Service Corporation of 
New Jersey, the Securities Com- 
pany, the American Light and 
Traction Company, the National 
Carbon Company, the Savidge 
Cotton Manufacturing Company, 
and was financially interested in 
many smaller concerns. 

Although a Republican of the 
strongest type, politics had no 
charms for him. He was sought 
many times to become a candidate 
for office, but he declined, saying 
that his other enterprises demand- 
ed too much of his time to permit 
him to enter a campaign. In the 
earlier davs of his practice of law 
he was solicitor of Lawrence 
township. He was a member of 
the school board of Lawrenceville, 
and for six years before going to 
Trenton, was vice-principal of the 
Lawrenceville High School. 

With all his business and sociai 
\fr Hamill also found 
He was 


rejatione 


time for religious work. 
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a member of the First !’resbyter- 
ian Church of Trenton for many 
vears, and an elder of the same. 
‘le was a member of the Y. M. C. 
A. and one of its directors. He 
was one of the trustees of Prince- 
ton Theological Seminary, and a 
member of the board of managers 
of Mercer Hospital. 

_ He was a 32d degree Mason, 
being a member of Loyal Lodge 
No. 131, and Trenton Consistory 
of the order. He was al-o a mem- 
ber of the Country Club and the 
Republican Club. — 

‘iis early education was receiv- 
ed in his native village. where his 
father, Rev. Samuel M. 

'.. now deceased, was prece: 
tor of the college. He received 
preparation for Princeton un- 
der his father, and was graduated 
in 1871, and then began the stud: 
of law with his cousin, the late 
Caleb S. Green, of Trenton. He 
Bar at the 


Hamill, 


was admitted to the 
February term, 1877, as an attor- 
nev, and in February, 1888, was 
admitted as a counselor. 

EX-JUDGE IRWIN WILLIAM SCHULTZ. 

Mr. irwin William Schultz, for- 
mer Judge of the Warren County 
courts and a leading lawyer and 
jurist, died at his home on Fair- 
view Heights, Phillipsburg, on 
May 17. 

Judge Schultz, as he was gener- 
ally known, had a remarkable and 
brilliant career while a very young 
man, and his latter years, which 
took him but little past the prime 
of life, were no less marked with 
success in his profession, which 
caused him to be regarded by his 
fellow-members of the Bar as a 
counselor of great and_= strong 
character. 

He was a son of the late Mr. 
and Mrs. Alexander Schultz, and 
was born in Phillipsburg, Dec. 6, 
1856. He was educated in the lo- 
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cal public schools and Lafayette 
College, graduating from college 
with honors with the class of ’79, 
and delivered the historical ora- 
tion at the commencement exer- 
cises. He then devoted his time 
to the study of law, and was ad- 
mitted to the New Jersey Bar in 
1881. Prior to being admitted to 
the Bar he was elected mayor of 
Phillipsburg, and served one term 
as the youngest mayor Phillips- 
burg ever had. He was made 
counsellor in 1885. 

His administration as chief ex- 
ecutive was marked with success, 
and his re-election was assured 
had he not declined the honor to 
devote more time to private law 
practice. 

Eight years after he became a 
member of the Warren County 
Kar, he was honored (1889) by 
being appointed Judge of the 
As judge 
he showed the same executive 
ability that was so evident in his 
work as a lawyer and public off- 
cial, but his private law practice 
required more of his time and he 
resigned the judgeship before his 
term had ended. 

During the past ten years he 
served several terms as town So- 
licitor, attended to a large law 
practice, always being much in ev- 
idence at every term of criminal 
and civil court, and for three years 
was a partner with Y. C. Pilgrim, 
publisher of the “Warren Daily 
News,” a Phillipsburg publica- 
tion. 

The illness of Judge Schultz 
dates back about one year, but as 
late as the month of March he 
was found in his office attending 
to accumulated business. He un- 
derwent a surgical operation by a 
specialist at Philadelphia early 
last February, which he believed 
to be successful, for a growth on 


Warren County courts. 
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the throat, but a more serious con- 
dition developed soon after his re- 
turn home. The attending phy- 
sicians gave out the statement 
that Mr. Schultz was suffering 
irom cancer of the throat and his 
recovery was not expected. The 
seriousness of the disease was not 
made known to him until the last. 
The deceased is survived by his 
wife and one brother, Lewis F. 
Schultz, the latter now residing in 
South America. 


MR. NEWTON DOUGLAS DRAKE. 


Mr. Newton Douglas Drake, of 
Plainfield, N. J., died on June 1 at 
Saranac Lake, N. Y., where he 
had been living for the past two 
years and a half. Death was due 
to pulmonary trouble. 

Mr. Drake was born in Brook- 
lyn, April 3, 1880, and was the son 
of P. Newton Drake and the late 
Carrie Baldwin Drake. He re- 
moved to Plainfield when a boy, 
and spent the greater part of his 
life there. He was graduated from 
the North Plainfield High School, 
and, later, from the law depart- 
ment of the New York Univer- 
sity, after completing his studies 
in the law offices of John H. Van- 
Winkle & Son, of Plainfield. He 
was admitted to the N. J. Bar at 
the June term, 1903, as an attor- 
ney, and practiced law success- 
fully until taken ill three years 
ago, when he removed to Saranac 
Lake in the hope of regaining his 
health. For a time he was super- 
intendent of the Industrial Settle- 
ment at that place, and later ac- 
quired a farm and engaged in the 
grocery business. Mr. Drake was 
a bright and promising young 
lawyer, who won many friends by 
his excellent qualities, and his un- 
timely end is mourned by all who 
knew him. He is survived by a 
wife, whom he married after go- 
ing to Saranac Lake. 
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